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COMPTROLLER GENERAL OF THE UNITED STATES
WATHINGTON, D.C. 205
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Bellcrs, Conner and Cuneo
Attorneya and Councelors
1625 K. Streaet, W,
Washington, D.C. 20006

Attention: Gilbert A, Cuneo, Esquire

Gentlemons

By letter dated IMarch 28, 1973, and prior correapondence
written on behalf of T. K, International, Incorporated (7.X.), you
protest the iessuance of Requeat for Proposals (LFP) P34601-73-R-2561,
at Tinker Air Forece Base, Ollnhorn, on thes grounds that tho epency's
dn~cription of its require=ents violates T.K.'s proprictary rights .
in data it cubmitted to the Air Force,

For the reasons stated Lelow, we have not concluded that
the proceas desceribed in the colicitation violates T.X.'s proprictary
rights and theroefore we find no reason to disturdb the Air Yorce pro-

cureraent,

The subject RVP, imsuved on October 27, 1972, nolicited offers
for perfoimance of a repair process reowiyving the reiaoval and ree
placesent of the rear flaage of the ¢-57 enndine cozbuntion chasver
outer rear cuse, The statenont of work contalned in the solieitation
incorporates seven cusential stens in the repair process which voa
contend are revealed in violation of T.N.'s proprictory riphto, They
are as follovo
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Mitericly All reoleeerment raterial shall ba in
accordance with All3 5653 or Al SGLE

Poove aft flange by machining,

¥anufacture replacement flange of specified raterial,
¥nld on new flange by electron biom process,

Machine flanpe to opeciried tolerances,

Perforu radioprapnic inanpection of weld Joint.
Inspeet item for conformity with required dimensions.
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You state that all prior contracts for this repulr work have been
avarded to T\X. on a sple-source basis 1ncorpornt1ng Alr Force
Hork Opecification BAYLP? 68-313, llovenbher 8, 1958, as modified,
You have notcd that this Alr Farco cpeeiflcation vas issued after
the egency received (in Auguat 10G3), evaluated, end discussed
Automatic Welding Corpany's (Autcintic) proposal for rear flange
replacexment and that it fully incorporatesa the a)legedly pro-
prictary process develoned by Automtie, (Automatic wvas & cor-
porate predecessor to T.K.),

You contend that the T.K, prcoass defines the only economically
Teanible ropair procedure for -the J-57 case and therefore conw
stituten a protectible trade secret,(eiting I:morinl Chrnienl
- Industries Itd. v, liational Distillara and Coitical Lowd,., rid F
- 20 737 (X955)). In inio conncerion, you noco vnut Arped Services
Procurement Regulation (ASPR) Le103.)(e) providea for protection
egainst tho disclamure of trade secrcets subnitted in an ungolicited
propoaal, Further, you assert that prior to tha issuance of the
instant solicitation the Adir Force recognired the confidential
paturo of th2 relaticnship vwith %K. in counsetion vith 1his yeopaily
proccuna l) by starming a work specification vith a proorietnry
legendy {2) by attermpting to negotiate the purchasa of the T.XK,
proeeau;nnd (3) by rcealling pursuant to your pretest lettor of
Boptexber 27, 1971, ciwmiler specitications ionued under a solicie
tation in en effort to qualify edditional rc:air procedures and
sourcea, It is your conolusion that these events confiym that a
confidentiol rolationship between tho partien vas established vhen
Automtic rade its initial submisnion and wvas formlly recosnized
and offirs:d by proper conkractual actinn prior to tho form=alaotion
or iesuvance of any Alr Forcoe solicitation, In thia connection you
cite our decision B-154079,0ctcter 14, 2004, vherein wo recosnized
that an cxpreas diselosure azreenont vas ov a proreaiaite to Lha
existenco of o confidential relationship havwecen tho Covernment and a
contractor,

The Alr Foree believes that T.X, has no protectible proprietary
intorcat 4r the subject repair process for twv basic rousona. Firat,
tho pgoncy contenda that the brond idea or conzcpt of rear {lange
replacement and the cwsentinl stoos in the reslacement process vore
concelved and developed by Alr Force perscnncl prior ¢o Automatic's
initial diuulosura of i1ts prosesa 4o ta2 tgeacy. 8cocend, in tho
My Force's view such disclosures ar were made to that ngency wero
un:rctri*t.d dic2loruree a1 thercfore comet furn the basia Tor o
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With veupcot to the Alr Farce'as contention that it had
lndcpendently developed the essentiala of the J-57 repair proceas,
it 18 reported that in Acril 1950 a deficiency ravort was prepared
vhich described thy dei'active condition of thae outer rear case
flange and rccomrended that “considaration be pglven to procurauent
ond roplacement of the nft section of tha casa,”" Acoording to the
Air Forca this indicates that agency personncl hud developed the
buaic form of the process (removal of the old flanze and ita ree
placament) ncarly two years before the {initial Autcoatio subzigeions,

Furthermoro, tha apency cites an evalmation report dated
Boptenboex 12, 1960, which indicatea that tho replacerment flanre
vouwld have to be welded in place and then mchinad, This yeport”
also refers to "spasial fixtures” and "extoniaive mehirnyry” vhieh

> the Alr Force alleses rafers to the process of nilling the rerafred
area to the required tolerancesn,

In addition, thre Air Yorce polnts to 4 Valua Enmincering Chanm
Proposal (VECP) nubmitted by MNorth Azarican Aviation in Febrwnry
1957, vhich degeribes o sinflar rcpair process and refero to un
additional elcment of tho dicputed procens, that is, the material
fraa vhich thy replacenent lanze is to bo fabricnted, Vhile Lhis
VECP used tunputen pas walding as oprosed ta the clectron ben
veldinz, it wna rajnoted Ly Che Alr Fprce becnuse it did nat reatorn
the czoe to o ")ike naw" condition and it was not considered econozie
cally feaaible,

Another documnt cited by the Air Force ih an agoncy roro dated
July 9, 1958, Tmia cdocumont refers to a repair proccas involving
tho clcetron bewn velding cf a replacenent flanre unid indicatea the
nacesnity for a dizeniionnl inapaection Lo certain aketchas, Wais,
tho /i Force beldevas, illustrvates tho faet that tha agency
1ndcnanuenbly concaived of the 'idea of using thio type of welding
in tho proceas, liareovex, the Alr Force pointa out that an Autematic
lotter dated Auguit 23, 1963, evidencen that the company lenrned of
the nzcessity for: conplato renlacemant of the art end of the ctgo
from Air Force personnel on July 17, 1903, Ve arc also referred to
0 docutent dated Septecber 11, 1953, in response to the above~cited
July 9 rieao whiich indicaien thab & prototyha renaiy was acconplished
on tuo nanple cases wiing repinrceront flunges ehiained Yo casca
with defoocts in otlor arcan, 'The eplacements were welded to cervice-
ehlo case bodies using tha electron benm proceas. (Thin report noten,
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hovever, that tho resulting cutajide diamater wvas too small and had
to be resised,) In addition, the inspcction results given in a
laboratory report datod August 29, 1958, indfcate that thoe weld
aron yus inspectod by using ultrasonic and X-rays (rodiographic
inspection).

Our attention is alco directed to a series of correapondence
beginning with an Alr Force letter dated May 29, 1$58, to Pratt &
Huitney vherein the concept ot febricating a new »opleceneat flange
ie dleccucsed,

Dased on tho ubove-cited ¢vidence and tho Alxr Force's view
that the radiozraphic inspoction procesa as well as rany ot the
other steps involve pracedures “hich by 1068 vere peneral shop
rractices, 1¢ is that caency's cpinion that the T.K. process do
not wniquo anld not cubjeet to pretection as a tvrzde seeret, Alan,
tho Adr Forco etates that the orinlnal Aulorntiic proseas vas .
frnligible for proprietary protection because the procens lacked
cortain rcauired procedurcs, nvch an reforaing ond resizing end
hoat ¢reating, wvithout which the repair cannot be gucceosiwlly
accoswlished,

You dicngree wvith the Adr Force'n conclunion in thias mtter
sinse you beolicve that noue of ths various docurzntn oited vy the
AMr Yorce cvicciuces the existomce of a nyceezrtul remalr process,

In {his regard you noto that althourh coie off the elementa of T.K.'s
procens my hava been knoun, o voriadle yeopuir proscss wvas not
develeped until the fasuanco of Alr Poree vork sinceification, (3-313,
dated Noveaver 8, 1958, It {3 ycur position thut this apecirication
wvao not develonad independently by the Al Force, but it was developed -
fron /utomtic's ungsolicited proposal waich was subitted more than
two wonths beforo the Adr Force cpecificution wos issucd,

You sunport this position by natirg the simdlarity betuween the
A Yoreo speeification and tha Aultoratic proacan, You arsue that
oven if thae Air 'oree vas comizent ot a1l the clemonts orf tho repalr
procesn the fact that 1t Led not develased w voranhlo repalr proccns
priox to that anensy's reseint of the Auterntio wnselieited premosnl
refutoa the Aly Force posivion, In sipords of titls position you oito
Forcat Jaboratnriea , Ing, v, Formadatien, Ins., &5 Fe Gupp, #02
175, Via, 1773 td offar enved voadcn indd that o protestible trade
neerol ray consint of a collination of couron commorcially availsvle
eleuonts ag long an that cowvinavion produces a lusuil nod LG
achicved. Accordingly, it is your conclusion thut tho sinilarity
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betveon the T,K, and Air Force proceaans alons vith tha fact that
tho aznncy had not, prior to Noverver 1933, Cuvcloned a feasiblo
rvopair mothod results fu tho preowniing that the Adr Forsn did,
in fact, adopt und use V.. 'o proprictary proccos,

Althoush tho record eypears to cuhstantinta your position

that the Alr Jorco had not accommliciied the rimuir in o couplotnly
gatisiectory ranner prior 4o the oulaiosion «f thy Autozutiic proe
poaal it 43 clco cvident that tho eascacviel clessnta of 11w Procens
had by that tine baen developed by tha Alr torce. We are in asrece
rent vith tho principle that a trado cacret new) not consist orf
unigquoe elex:ais as long oo tho cousination oy clcoenta i untque,
Hovever, in {(hio case, cinco ald of thy stens ripeay to have been
priviously and fadencalenvly developed by the Afr toree end sinco
tha operatisn sauenca grocarn to buse beon §n I2igo pert deternined
by noreal cusy proctica (i ¢e tho old fian~o et bo rewmved bodoro
a replacemant can boe Sustelleds dinensieons cro bent browrht into
tolcranze niter valdins) wo are unarle to conzlule that tho cuvject

reorir process ray ve censldered {o ta pronrictary to ToKe ¥ven
pocusing that tho maturo of the procesu i aich as to nsrit proe-
tection &o a Crado ceerety U 1g c2onta) that A porron 46 not
precluded £yoa uning such a yroecsy i€ Lo o by L4 boacntly,
cuch as, by indepeondent developmant,  £oe hiznintessat, Yorts,
757, In cur vicw tha Tact ihat 7%, my kive been the firct to
owcaeasfully trolemont tha process does not nicenceril)y prove that
it Tirct develoncld the rrocesa., Luccensul & -Losentatien ray
yoesult frem tha u":lo"*"w of chkillzl perronnia 10 peyrorn the ctens
milisr thas freu (ha fasellestunl dorelepnont of Lhe asenn Lhenselven,
Aeo, vo do noY arreon \.ith your c¢aceativn that tho sliellny ity of tho
Avtomatic rosalr procoens Lo List aoialned §a Lh2 Iator Al Siven
work rp:cii’.‘lc: iy catsvlishon thet tha praqny ndonted Lho Auconatio
moseso, cince Lho reeoml rhveva A0nt the Aly ores cloo ven catively
caszuged in devcdopioz a resalr progeas vhen Lutamatic ocuunmitteld s
y DN ST, B

Althourh the Alr Force vork sintemeat dated February 18, 1970,

covering tha roneir of (e 3357 ec rmtlm ¢hr oy ocuter rear onge,
vhich you linve sunoniticed 16 ntana.l :'.‘cm.::':.:: “y wa do nnt Lelieve
thin cetablishoa ALy Farco rocognitica of 4.l fa provrictory vicnts
ta %o romoiy wroanco. In this cennaetion, (10 Alr Porce rovorcs
that {tha inlticl Automtie repatr precens von subnftted Lo via Alr
Yorao viithouv o prooricvary .l.q_,mi Of way wrivviil fndleabicn that Lk
material ahzuld bo trcated as proprictary. In cuch instances,

w5~ BEST DOCuALHT AVAILABLE



B-1T7h436

ABPR %-106,1(0)(h) providen that unsolicited proposals which are
subaitted without restrictive lezend ara to be ravked by the apency
and its contents not divclosed or used for any purpose other than
tho proposal!s cvaluation, It must bo pointed out, hovever, that
the AEPR no*ico apceiries that 4t should not bo construed aa to
inpose any 1liebllity upon the Governasnt for disclosure of the pro-
yooal, and that it does not lirdt the Govermont's ripht to use

v inforration contaninad in the proposal if it ip obtninable from
enother sowrce without rostriction. Eased on the record, we canmt
conclude that tho subjeect repair procesa was not independently
daveloped by the Alr Forca.,

Concerning the oole-source contracts awarded to T,K. for J-57 .
repalrs wa are informed that four sole-aource avards viera Justified
becauso of urgency in threo cnees and beecause of n pasoible
interruption of un adequate {1ow of couipment in the other caae,

It 8 by no neans cortain that theso evards vero proapted by an Air
Forco racopnition of T.X,'s allered proprietary righto.

Iikowise, 4t appecara that althoup) tha Afy Porce withdrew
certain inforrntion as o resuld of Tiiv.'s proteat letter of
Beptember 9, 1971, tho epency speeificnlly advincd that Lts seview
of tho mabtor indicatad that tho datn contuinzd in its owm inlo-
rendentliy developad genernl vork and ounlitication specification
did not infrirso upon ¥.K,'s proprictary data, it i8 apparent,
therofore, thal the Alw Forca did not intend to ercate the inprescion
that 1t wowld rocopnize the alleged proprictary naturoe of the 1K,
prozess, {¥pilarly ve do not considor the discussions hiedd on
Decouber 19, 1970, conecurning the pozaible purcihnso by the Alr Forco
of Lho TuJie sroccss to be porouaaive bzcaoune tha rrcord indicntes
that the aub/cet vas ralced only once by an Afr Yorce buyer and no
nctuad offer vwas nmade,

Accordinmly, wa do not boliave that the cvidence you have
suwbnitted affords vn adeounte basia for thia Office to disturd a
cozpotitiva procurezent, Sea B-L756764, by L4, 1973; 52 Cozp. Gen,
+ Therafore, your protest must Le denied, :

Bincerely yours,
Paul G, Deozbling

FOr tho pamnty-33em Canaral

. . . &
Lﬁ Mosw b oegawe s -..C..'Cg
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